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HopMmaTMBHbIE CTPYKTYPbl U «COLMANbHO-XO3ANCTBEHHOE
Ha3HaYeHMe UMYLLLECTBEHHbIX NPaB»

Normative Structures and “the Socio-Economic Purposes of Ownership Laws”

PE3IOME

B craTpe nccaeayercs mporuecc GpOpMIPOBaHILT OCHOBHBIX Hadaa IPa’k4aHCKOTIO IIpaBa
B Cosetckori Pocciu 20-x rogos. I IpuHIMIIMaAbHbIe 1 AeKAapaT/BHbIE II0A0KEHIsI, KOTOpbIe
JICIIOAB30BaA 3aKOHOAATeAb, OKa3all 3aMeTHOe BAVIIHIIE Ha Te TeHAEHIINI, KOTOpble cpOpMIU-
POBaANICH B IPa’KAaHCKOM U, POXKAEHHOM B HTOT IIePIOA, XO351ICTBeHHOM ITpase. CoIyaabHO-
OANTIYECKasl OKpacKa MPaBOBBIX HOPM OCOOEHHO SICHO ITPOsABIAACh B POPMIPOBAHUN T.H.
«AeKkAapaTuBHBIX cTareri» ['K. boaplioe BHIMaHNe OBLI0 yAeA€HO TaKiM BOIIpOCaM IOpUAM-
JeCKOI TeXHMKI, SI3BIKY U CIIOCOOaM ITpaBOIIPMMeEHEHILs], KOTOpble ObLAM BhIpaOdOTaHs! B 20-e
TOABI, HO CYII[eCTBEeHHO ITOBAVSAN Ha AaAbHelIee pasBUTIe TPasKAaHCKOTO Ipasa Poccrn.

Karouesble caoBa: IIpaBo, 3aKOH, UMYIIIECTBO, CIIOPH], AeKAapalus, BAacTb, popma
IIpaBa, peryAnpoBaHe, IIpaBoBas TeXHMKa

JBajliateie TOABl SBUAUCH II€PUOAOM MHTEHCHBHON TeOopeTnyecKoi
1 KOAM(PUKAIIMOHHOM pabOThl. BblaM IPUHATEL 1 BCTYNMAM B AEICTBUE
I'paxaaHckuii, YTOAOBHBIN, 3eMeAbHbIN, ['pask gaHCKO-TpoIieccyaabHEbIN,
YroaoBHO-IIpOLIeCCyaabHbI KOAeKChI, Kogekc 3aKoHOB O Tpyae, pa3pabo-
TaHBI IIPOeKTHl XoasaicrseHHoro, Toprosoro, ITpomsinaennoro, Koorre-
paTuBHOTO Kogekcos. CA0XKHBIe ITpaKTUYecKie 3a4auyyl MUPHOIO CTPOU-
TeAbCTBa 00YCAOBIMAY HEOOXOAMMOCTh (POPMUPOBAHMS U CTAaOMAN3AITUN
HOBOJI CICTeMBI ITpaBa, BEIPaOOTKU TOYHBIX ITPAaBOBLIX (POPM M MHCTUTY-
TOB, MEXaHI3MOB IIPaBOBOIo peryanposanus. Ocobast poab OTBOAMAACH
pa3paboTKe rpa’kgaHCKOIO 3aKOHOJATeAbCTBA, HOPMIUPOBABIIIEIO OCHOB-
HBle HaIllpaBAeHIs BOCCTAHOBUTEABHOI XO351ICTBeHHO PabOTHI.

B AaHHBIX ycA0BMSAX HEOOXOAUMO OBLAO PEIINUTh TPODAEeMY MCTOUHM-
KOB COBETCKOIO ITpaBa, Mpo0AeMy I0puaudeckon Texunku. OT 5Toro B 3Ha-
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YITeABHOI CTelleHM 3aByiceda dPPeKTUBHOCTb I'pakAaHCKO-IIPaBOBOTO
peryanpoBaHus XO3sIICTBEHHBIX OTHOIIIEHN I 1 IIPOIIeCCOB.

IlepBp1il coBeTCKIII Ipa’kAaHCKMI KOAeKC OblA CO34aH B PEKOPAHO KO-
POTKIe CPOKH, YTO OOBSICHAOCH ITpeKAe BCero OCTPOil HOTPeOHOCTHIO Ha-
POAHOXO3AMCTBEHHOTO CTPOUTEABLCTBA B CHUCTEME PeryAUpPYIOIIUX HOPM.
Ho B mmporiecce paboTsI Hag KOAEKCOM COBETCKIe ITpaBOBeAbl CTOAKHYANICH,
B YACTHOCTY, C HETaTVBHBIM OTHOIIIEHMEM HEKOTOPBIX I0OPUCTOB-TIPAKTUKOB
U TEOPEeTNKOB K KOAM(]UKAIIMOHHOI paboTe BooOIe. Bospaskenms crpo-
MAVICh Ha HEBEPHOM M YTOIIMYEeCKOM MpeAoA0KeHnH, 0yATo OBl B ycao-
BIAIX IIepeXOJHOTO Iepuoda (Korda OasycHble PKOHOMUYECKIe OTHOIIIe-
HISI CTPEMUTEABHO M3MEHAIOTCA) IIPUHIIMIINAABHO HEBO3MOKHO CO34aTh
KaKyI0-A100 YCTOMYMBYIO ¥ CTaOMABHYIO CHCTEMY ITPaBOBBIX HOPM. A B Ka-
gectBe Kputepus 9pQPeKTUBHOCTY PeryANpOBaHIs XO3AICTBEHHBIX OTHO-
IIIeHNI1 IIpeaJaralach TaK HasblBaeMasl TeXHMUYEeCKas I1e1eCO00pa3HOCTB,
AEVICTBYIOIIAsl IOCPeACTBOM OpTaHM3aI[VIOHHO-TeXHIYECKNX (HeIIpaBOBbIX)
HopM'. Takoif M0AX04, KaK I101araay ero CTOPOHHNUKN, MOT COAeTICTBOBATh
IIPEOAOAHNIO CTUXUITHOTO POCTa MacChl pa3ANYHOIO poga HOPMAaTUBHBIX
HpeAICaHNi, II0OCTAaHOBACHUI, A€KPETOB, aKTOB U IIp., BBI3BAHHOIO aKTH-
BU3aliell HapOAHOXO3SICTBEHHOM AesSTeAbHOCTI B IIePBble TOABI BOCCTa-
HOBUTEABHOIO IIeproja’.

Tounast paspaboTka HOpPMaTMBHBIX acIIeKTOB IIpaBa TpeOoBasda OT
IIPaBOBEAOB TIIAT€AbHOIO BBISABAEHNS OCHOBHBIX IIPOTMBOPEUYNIL, COAEp-
KalllMIXCs B M3JaBaeMbIX HOPMaTMBHBIX akTax. VlccaeaoBaTean, aHaan3m-
posasime 'K PCOCP, ormeyaan, 4To HanboAbllee Y1CAO IOTPeITHOCTeNn
npu KoAupuKanuy 6p110 JOMYIIeHO BCAeACTBYIe HeTOYHOTO YKa3aHILsI Ha
IpUPOAY TOV WAV MHOV HOPMBI, HEYETKOCTU IOPUANYECKON TEPMIHO-
AOTUN VIAM CAVIIIKOM Ka3yMCTUMYECKOIO XapaKTepa HOPMaTUBHBIX IIpea-
rucannii. OgHako B KOAAM3VMOHHBIX CUTYallVsIX HOPMaTUBHBIN aHaAU3
OKa3bIBaACs SIBHO HEAOCTaTOUHBIM, U CY4 AOAXKEeH OBblA UCXOAUTH U3 TOTO
IMOAOXKEHUsI, YTO BC€ HOPMBI COBETCKOTO IIpaBa, OCTaBasiCh TEOPETUIECKN
«paBHOIIpMEMAEMBIMI», MOTYT Au(@epeHIIpOBaHHO ITPUMEHAThC Ha

! M.C. Crporosuy, Y ucmokos cosemcioil topuduteckoi nayku, ,ConmaincTidecKkas

3akoHHOCTB” 1957, 10; V1.B. IlaBaos, O passumuu cosemckoil npasosoil HAYKuU 3a cOpox Aem,
,CoBerckoe rocygapcrso u npaso” 1957, 11; A.C. Ilaotauexc, Cmanosrenue u passumue
mapxcucmeko-Aerurickoil ooujert meopuu npasa 6 CCCP (1917-1936), Pura 1978; A.J. IOmuKk,
K sonpocy o gpopmuposarus nonsmus npasa 6 cosemckotl ropuduteckoil Hayxe, B xku.: IIpodremot
npasosederus. Beir. 39, Kues 1978; V.A. Vicaes, Ilpobaemor npasosoii Gopmvl 6 cosemckoi
topuduveckoii Hayxe 20-x 20006, ,VI3pectus Bricinx yueOHbIX 3aBesennii. ITpasosesenue”
1983, 2.

2 H. Banmn, Qopmoul npasa, Hopmupyroujue epaxoarckue ésaumoomnoutenus, ,IIpaso
n xm3Hb” 1927, 3, s. 67; D. IlonTosuy, 3axon u Jupexmusti, ,COBETCKOe CTPOUTEALCTBO”
1929, 8, s. 18.
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IIpaKTUKe B COOTBETCTBUM C MOTMBOM XO3SIICTBEHHOI IleAecooOpasHo-
cri’. OgHaKO IIpaKTUKa IOCTOSHHO BHOCK/AA HOBBIE AOIIOAHEHMS U IIO-
IIpaBKM, M 3aKOHOJaTeAb ObIA BBIHYK/AEH YYUTBIBATh MX, KOPPEKTUPY:I
y>Ke AeNCTBYIOIIie HOPMBI, IIPUBOAS X B COOTBETCTBIE C BHOBb BO3HU-
KaIOIIVIMIY CUTYaIlVSIMIL.

OaHUM 13 TEXHMYECKMX IIPMEMOB YIIPOIIeHUsI IOPpUANIECKON TeXHUKI
CTaA0 COKpallleHNe KoAndecTBa IIpyMedaHnii B TeKCTe 3aKOHa. MHorounc-
AeHHBIe IIpYMedaHNs Hen30e>KHO IMOPOKAaau KOAAM3MOHHbIe CUTyal
B CaMOIJl eTO BHyTpeHHell CTPYKType; Ype3MepHOe X HaKallA/BaHle CBU-
AeTeAbCTBOBAJO O Ha3peBIllell HeOOXOAMMOCTU CO3JaHMSI HOBBIX HOPM,
KOTOpble He0OX0AUMO OBLA0 IPUBOAUTD B COOTBETCTBIE C y>Ke CyIIleCTBY-
IOIIIVIMIA.

CrocoObl paloHaAbHOTO KOHCTPYMPOBAHMSA HOPM MOIAU OBIThH pas-
AmgHBIMI. VlccaeaoBaTean TpaykAaHCKOTO 3aKOHOAATeABbCTBA OTMeYaal,
yTO ecan B 1921-1923 rT. 3aKOHOAaTeAb CTPEMMACS 110 BO3MOKHOCTH YIIPO-
CTUTD CHICTeMY HOPMaTUBHBIX aKTOB, perdaMeHTUPYIOIINX XO35ICTBEHHYIO
JKM3Hb, TO y>Ke B 1923-1924 1T. B pasBuTIM XO3AJICTBEHHOIO 3aKOHOJATeAb-
CTBa HAMeTNANCH IIPOTUBOIIOA0XKHbBIe TeHAEHIINH, YTO B CBOIO ouyepeab He
MOT/A0 He CKa3aThCs Ha YCAOXKHEHN!U CTPYKTYPHI U SI3BIKa IIPaBOBBIX HOPM.
YKa3bIBaa0Ch TakKKe Ha FPOMO3AKOCTh HeKOTOphIX cratert [K PCOCP.

Ycao>KHeHMe XO3ACTBeHHOM CUTyalluu (I10sIBAeHe HOBBIX OpraHM3a-
LIMOHHO-XO351/ICTBEHHBIX HOPM U CBs3€ll, pa3BUTIe TOBapHO-AE€HeXXHOIO
000pOTa, C1CTEM HaA0TOODA0KEHIS I KpeAUTOBaHNUs 1 IIp.) HOoTpeboBa-
A0 yBeAUdeHNs 4lcla peraaMeHTUPYIOINX HOPpM U yKazaHuit. Mexkcek-
TOPHBIE U BHYTPVMCEKTOPHBIE XO35ICTBEHHbIe OTHOIIIeHNS 40AKHBI ObLAM
peryAmnpoBarthcsi 0cCOObIMI HaDopamMy HOpMaTUBHBIX akToB. [losTOMy 3a-
KOHOZaTeAb CTPeMIACS PellnTh Bce DT 3adadyll IIpexXKAe BCcero Hapalu-
BaHIeM KOAMYecTBa HOPMAaTMBHBIX IIpeANICaHNil, YTOOBI OXBAaTUTh MaK-
CIMaAbHO 0O/blIIee YICAO CUTYaIIUI U CAydaes.

OjHako, 110 MHEHIIO MHOIMX 1ccaeaoBaTeaer 20-X ro40B, 3aKOHOAaTeAb-
CTBY BOBCe 11 He cAe/lyeT CTPeMUTLCsI K aDCOAIOTHOM, TeKCTyaAbHOI Oecripo-
OeAbHOCTM 3aKOHa:

PaspuTie Halllero 3aKOHOAATeABbCTBA B HallpaBAeHNe OO0ABIIIel ITIOAHOTHL U AeTadb-
HOCTI V1 BO3MOXXHOI 6ecIIpo0eAbHOCTI A0AYKHO BCTpedaTh M3BeCTHbIe TPaHNUIIbI B HEKOTO-
POM IIpeeAbHOM HaKOILAeHMM 3aKOHOJATeAbHOTO MaTepluala, JaabHeillllee yBeAdyeHue
KOTOpPOTo MMeA0 OBl OOAbIlle BpeAHBIX, UeM II0Ae3HBIX ITocAeAcTBuil. ITosToMy I1eabio
COBETCKOTO 3aKOHOJAaTeAbCTBa AOAXKHA CTaTh BBIPAa0OTKAa TOABKO OCHOBHBIX KOHTYPOB

* N.O. Ileperepckmii, O neobxodumocmu KoOUPUKALUL KOAAUSUOHHBIX HOpM, ,,CoBeT-

ckoe mipaso” 1927, 4, s. 111.
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Halrero IIpaBOBOIO CTPO: M IPeAOCTAaBACHI CyAy [] HPMCHOCO6AEHI/I}I DTUX OCHOB
K KOHKPETHBbIM OTHOIIIeHIISIM?,

ITpearoaaraaocs, 4To B caMoii cpepe ITpaBOIPUMeHeHI s HallAyTCs Kpy-
TepuM, C IMOMOIILIO KOTOPBIX MOTYT OBITh BBHIYAEHEHBI IPUHIUIIAABHBIE
U BCIIOMOTaTeAbHbIE HOPMBbI; CAaMOMN ITPaKTUKe ITPeJOCTaBAsIAach BO3ZMOXK-
HOCTh KOHKPEeTU3MPOBaTh B peaAbHbIX CUTYaIVsAX HPUHINIIBL, cPOPMyAN-
pOBaHHbBIE 3aKOHOAATEAEM.

CoOTBeTCTBEHHO Pa34eAeHNI0 HOPM IIO CTeleHM MX Ba’KHOCTU OHU
AnpPepeHInpoBaanch TakKe 1 110 IPUHIIAITY 00s13aTeAbHOCTH: Ha AVC-
IIO3UTUBHBIE U IIPUHYAUTEAbHBIE — YeM IITupe Oblda aBTOHOMMUS CTOPOH
B IPa’k/JaHCKOM IIPaBOOTHOIIIEHNN, TeM DoAablllee 41ICAO0 HOPM, peryan-
PYIOLINX €T0, SBASAUCH AUCTIO3UTUBHBIMU. HaoOoporT, 1o mepe Tak Ha3bI-
BaeMOJI COLMaAM3al M IPa’kAaHCKOTIO IIpaBa (T.€. IPOHUKHOBEHIIS B HETO
I11aHOBBIX Hadal) BO3pacTalo YMCAO «IIPUHYAUTeAbHBIX» HOPM. B cBs3n
C HAaMETUBIIMMCS IIPOIIECCOM ITOCTEIIEHHOTO BHIYAE€HEHMsI 3 HOPMaTUB-
HOTO MacCCHBa TPYIIIbl TAKMX HOPM, HEKOTOPhIE IIPAaBOBEABI ITpejaaraan
paccMaTpuBaTh COLMAAbHYIO (PYHKIINMIO HAIIMX 3aKOHOB B KauecTBe «KaH-
BBI IIPaBa», T.e. TOABKO OAHOTIO U3 CIIOCODOB «BO3MOXKHOTO PeIeHNs 41> .
C 9TOI TOUKOM 3peHus1, JgeAeHre HOPM Ha «IIPUHYAUTEAbHbIe» U AVIC-
MIO3UTHUBHBIE MMEAO OTHOCUTEABHOE 3HayeHWe, OAHAKO, ITPU3HaBaAOCh
HEOOXOAUMBIM, TaK KaK «HeAb3s OTHOCUTH BCe BOIIPOCHI O TOAKOBAaHUMN
HOPM AMIIb K Cy4eO0HOMY YCMOTPEHMIO; 40 Cy4a AOXOASAT AMUIIbL HEKOTO-
pble (HEMHOTOYMCAEHHBIE) AeAa, Y IIOTOMY SIBASI€TCSI yMeCTHOM ITOCTaHOB-
Ka O0IIeTeopeTnyeckX BOIIPOCOB 4451 PyKOBOASIIUX AMUII, COBepIIalo-
IIUX KaKyI0-A10O0 CAeAKy, U BHeCyAeOHBIX OpraHOB, COIPMKACAIOIIIXCS
C IpuMeHeHneM Ipasa»°. Takum oOpasoM Ipeaaaraaoch paccMaTpuBaTh
U «IIPUHIUNNAABHBIE» U «IIPUHYAUTEAbHBIe» HOPMBI KaK 00s13aTeAbHbIe
AAs cyaeOHOIN IIpaKTUKU yKasaHus. B 9ToM moaxoge mposBuaach ycra-
HOBKa Ha 0o0/ee >KecTKoe U CUCTeMHOe HOPMIpPOBaHMe OTHOIIEHUI, pe-
r1aMeHTUPYyeMBIX TPaXkAaHCKUM 3aKOHOAATeAbCTBOM, a 00s3aTeAbHOCTD
HOPMAaTUBHBIX IIPEATIMICAaHNUIT OTTECHsIAa Ha BTOPOM I14aH U ITpaBOIIpuMe-
HITeAbHOE TOAKOBaHMe, ¥ IPUHIINII 11e1€CO00Pa3HOCTI.

I'paxgaHcKmii KOAEKC, KpOMe TOTO, COAep>Kaa HOPMBI OIpeAeAUTeAb-
HbIe, AeKAapaTUBHbIE, ICTOAKOBaTeAbHbIe 1 OpraHu3alyoHHble. Aas Hux
He II0AXOAMA TIpeAA0KeHHBIN crioco0 AeAeHNs HOpM TOABKO Ha IIPUHY-
AUTeAbHBbIE U AMCIIO3UTHBHEIE. VIX gelicTBue OblA0 OrpaHMYeHo Ipejeaa-

¢ C. Paesuy, O sreuitieil cmopotie 2paxdanckozo kodekca (cnocod usroxenus, cucmema

u o6vem ez0), ,CoBerckoe mipaBo” 1926, 4, s. 54, 56.
> N.C.Ilepetepckuit, [Tpunyoumenvtvie u OUCnO3UMUGHbE HOPMOL 6 003AMEALCINEEHHOM
npase epaxodarckozo kodexca, ,Coperckoe mpaso” 1924, 4, s. 72-73.
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MM, B KOTOPBIX BO3HUKAIOT U (PUKCUPYIOTCSI HEKOTOpPble KOHKPeTHBIE OT-
HOIIIeHNs, B CB3M C YeM MX HeAb3sl ObLA0 IIPU3HATh HMBUAUCTUIECKIMHU
B IIPSIMOM CMBIC/A€ CAOBa.

Ho I'KPCOCP cogep:kaa 1 HOPMBI APYTOTO poJa — A100 oIlpeAeAeHHO
IIpUHYAUTeAbHBIE (HallpuMep, 00 o0sA3aTeAbHOI PopMe CAeAKU — CT.CT.
138, 156, 162, 213, 216 I'K PCOCP n ap.), aubO CcTpOro AMCHO3UTHUBHEIE,
B KOTOPBIX CTOPOHaM IIPeA0CTaBAsAC IIPOCTOP AAsl XO3ICTBEHHON MHU-
IMaTUBHI (Hanpumep, cr.cT. 112, 134, 140, 143, 168 'K PCOCP u ap.).

B koHeyHOM cueTe IpOTMBOIIOCTaBA€HME HIPUHYAUTEABHBIX U AVIC-
ITO3UTUBHBIX HOPM OCHOBBIBAAOCh Ha COOTHOIIEHNI HeIloCpeACTBEHHBIX
NpeANVCcaHnil 3aKOHa M «BOAV CTOPOH» (aBTOHOMUM). XapaKTepHBIM A4
criocoba pertenns gea, mpuHATHIM B 'K PCPCP, 6b110 11paB1nao, coraacHo
KOTOPOMY TOABKO IIPsAMOe yKa3aHle 3aKOHa Ha AVICIIO3UTUBHOCTD AaHHO
HOPMBI JelaeT ee TaKOBOI: AMCIIO3UTUBHBIMU SIBASAUCH HOPMBI, IIpea-
CTaBASIBITIVIE BO3MO>KHOCTh «MHOTO COTJaIIeHus» (B 00s3aTeAbCTBEHHOM
IIpaBe); BCce IIpoYre HOPMBI, 110 00IIeMy IIpaBUAly, CAMTaANCh TPUHYAU-
TeAbHBIMI. Y CTaHaBAVMBAaEeMBbINl 34€Ch IIPUHLINII CIIelaAbHO IIPaBOCIIO-
COOHOCTM OKa3bIBaACs HEIIOCPeACTBEHHO CBA3aHHBIM C MAeell ColMaAbHO-
IIOAUTUYIECKON 00YCAOBAEHHOCTM Ka’KAOJ KOHKPETHOV HOPMBI IIpaBa.
IIpu BBIAEA€HUM TPUHYAUTEABHBIX M AVMCIIO3UTUBHBIX, IIPUHIINIINAAB-
HBIX M BCIIOMOTaTeABbHBIX HOPM 3aKOHOJaTeab IIpeXKJAe BCero y4muThiBaa
COLIMaAbHO-XO3AMCTBeHHOe Ha3HaueHle yCTaHaBAMBaeMBbIX IIpaB — «JJC-
1o3UTUBHOCTL HOpM B 'K MO>KeT MMeTh MecTo B 0COOBIX cAydasix, KOTria
OHa MMeeT IT0A0XIUTeAbHOe 3HaueHle C TOUKH 3peHus OOIIIX 3ajad Ha-
I11ero 3aKOHOAAaTeAbCTBa»®.

BxaroueHne B HOpMy «BHeIIPaBOBLIX (PaKTOPOB», TaKMX, KaK 11e4ecoo-
Opa3HOCTb (B OCOOEHHOCTM XO3SJCTBEHHAsI), COIMaAbHO-XO31ICTBEHHOE
Ha3HaueH!e IIpejOCTaBAEHHBIX IIpaB U T.II., CYILIeCTBEHHO TpaHcpopMuU-
POBaA0 BCIO CHCTEMY ITPAaBOBBIX MCTOYHUKOB U1 METOAOAOTUIO COBETCKOTO
IIPaBOBOTO MCCAE€A0BaHNs: OUeBIAHAS OpMeHTallVsl IIpaBa Ha DKOHOMUKY
U COIIMOAOTHUIO CTada OAHMM U3 OCHOBOIIOJAAraloIyX IPUHITUIIOB COBET-
ckoro npasosedennus B 20-e roasl. Kak ormeuaa IV Cryuka, ogHuM 13
Ba’KHeNIINX KPUTepueB, MCIIOAb3yeMBbIX 3aKOHOJaTedeM IIpU CO3AaHUM
COOTBETCTBYIOIIUX IIPABOBBIX HOPM, ABIAOCH «pa3BUTIE IIPOU3BOANTEAD-
HBIX CIA CTPaHBD»’.

KommenTaTopsr I'pakgaHckoro kogekca HeOAHOKPaTHO OTMedaadl,
4TO BOIIPOCHI I0PUANYECKON TeXHUKM B HTOM AOKyMeHTe TeCHO Ileperiie-

6 Ibidem, s. 79.
7 ILW. Cryuxka, Msbparnvie npoussederus no MapKcucmcko-AeHuHcKoil meopuu npasd,
Pura 1964, s. 385.
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TaAMCh C BOIPOCaMM COILMAAbHO-XO3AMCTBEHHON ITOAUTUKY, OCHOBHBIE
1leAM KOTOPOI B 3HAUMTEABHOI Mepe OIlpejeAsiau ¥ KOHKpeTHble dpop-
MBI IIpaBOBBIX TeKcTOB. OAHaKO CyIlleCTBEeHHBIM 3aTpy/AHEHMeM Ha IIyTH
Hanbo/ee aleKBaTHON TeKCTyaAM3all 3aKOHa SIBASANCH HepPa3BUTOCTD
OCHOBHBIX ITPaBOBBIX MHCTUTYTOB (UTO B CBOIO OYepeAb ObLAO CBA3aHO C He-
Pa3BUTOCTBIO COOTBETCTBYIOIIMX ITPAaBOOTHOIIIEHNI) ¥ He40CTaTOYHOe CO-
BepPIIEHCTBO I0PUANYECKOV TeXHUKMN.

B nepnog cosganmsa I'K PCOCP psa x03511CTBEHHO-TTPaBOBBIX MHCTUTY-
TOB (HaIpyuMep, TPecThl, CMHAUKATHI, HEKOTOPBIe OpraHM3allVIOHHbIE (op-
MBI KOOIIepally U Ap.), TOABKO 9TO OPOPMUBIIUXCS, ellfe He IOAYINAN
AOCTaTOYHOTO I0pUANIecKoro opopMaeHns:Aa. OT9acT IIODTOMY B KayecTse
TUIIMYHOTO CyObeKTa Ipa’k4aHCKMX ITPaBOOTHOIIEHNI COCTaBUTeASM KO-
AEKCa MBICAUACS «XO3SAVCTBYIOIINIT MHAUBUJ, — YaCTHOe AUIIO MAM TOBa-
PHUILIECTBO, TI0 CBOEN I0pUAMYecKor popMe HIIeM UAU IIOYTU HIYeM He
OTAMYAIOIMeCcs] OT CBOMX IPO0Opa3oB B Oyp Kya3HO-KallMTaAUCTIUUYEeCKOM
npase». Ho 1 nmosxe, korga xossacreenHas cutyauyst 1921-1922 rr. cyie-
CTBEHHO M3MeHIAach, TaKue IpeAcTaBAeHs IIPOA0AXKaAN CyIleCTBOBaTh
n npernArcrsopaan nossaeHnio 8 'K PCOCP HoBbIx Hauaa cucreMartu3a-
L1, pacdAeHeHNs U paclioA0XKeHIsI HOpMaTUBHOTO MaTepuada, KOTOpble
Ob1LA11 OB B KOPHE OTAMYHBI OT IIPUHIINIIOB, 3aMCTBOBAaHHBIX 113 Oyp Kyas-
HOTO ITpaBa. HeraTuBHOMY OTHOIIIEHIIO HEKOTOPBIX IPAaBOBEAOB U IIPAKT-
KOB K 3a4adaM OOIIell crucTeMaTu3aruy 1 Kogu@ukanuy B 3Ha9MTe AbHO
Mepe CII0COOCTBOBAaAM B3TASIABI O CKOPOM OTMUPAHUM TPAsKAAHCKOTO IIpa-
Ba, OTOXKAECTBASIEMOTO MM € OYp>Kya3HBIM IIpaBoOM BOOOIIIE.

Bo BcsAKOM caydae CTaHOBMAOCH OYEBUAHBIM, YTO TPa’kKAaHCKOe 3aKo-
HOAaTeAbCTBO HEOOXOAMMO IIPUCIIOCOOUTH K HOBBIM COIIMAAbHO-DKOHO-
MIYECKUM ycA0BUAM. Tak, OAHMM W3 BaKHBIX ABA€HUN IOPUANIECKON
U XO3AMCTBEHHOM HpPaKTUKU CTala B DTOT IIepMOJ IOCTelleHHas 3aMeHa
BeAyIIel poAn, KOTOPYIO BCerAa Urpasao B Ipa’kAaHCKOM 3aKOHOAATeAbCTBe
(pusnueckoe ANIO, T1aBeHCTBYIOIIUM I1010KeHIeM KOAAeKTUBHBIX (I0pu-
AWYECKUX) AU, YTO HE MOTAO He CKa3aThCsl Ha 3a4adax M MeToAaxX CO3UAa-
HI1S1 HOBOM CHCTeMBI I'pakAaHcKoro mpasa. OgHako, Kak OTMedaayt KpUTH-
ku 'K PCOCP:

[...] cuctema m peaaxiius HBIHEITHEIO KOJeKca IOBCIOAY IPOHM3aHBI caejamu |...]
IpeAcTaBAeHUI1, BHIPOCIINX B IHOI COITMaAbHO-UCTOPIYECKOl oOcTaHOBKe. Tak, Harpumep,
rpamMMaruydeckas popma 6oabIoro koandecrsa crarert I'K TakoBa, 4To HOpMaAbHBIM CYyO'b-
€KTOM [...] MBICAUTCS IMEHHO (PU3IIecKoe ANIIO, a Ha MPeAPUATIS VAU YIPEXKASHIS DTI
CTaThM PaCIPOCTPAHSIOTCS IIOCTOABKY, IIOCKOABKY X MOKHO B MIHOCKa3aTeAbHOM CMBICAe
ITOABECTH I10/, COOTBETCTBYIOIIIee OIVICaHIie 0OCTOATeABCTB (CT.cT. 4-5, 32-33 'K u ap.)%.

8 C.Paesny, op. cit., s. 49-50.
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Uro xacaetcs cepnl obsa3aTeabcTseHHOro rpasa, To 'K PCOCP cra-
BIIA Ha IIepBOe MeCTO CpeAM MCTOYHUKOB BO3HMKHOBEHMS 0Os3aTeAbCTB
AOTOBOp, ITpUYeM aBTOPHI KOAEKCa CTaAl IIPUMEHSTh IOHATHE «A0TOBOP»
Aa’ke K TaKMM OTHOIIIEHISIM, B KOTOPBIX «BCe MAY IIOUYTH BCe CoAeprKaHue
oIIpeAeAsA0Ch He corAallleHneM CTOPOH, a 3BHe».

Psa xpuTmyecknx npeaaosKeHnii, BRIABUHYTHIX yXKe B cepeAnne 20-x
ro40B, KacaAcsl CTPyKTypBl caMOTO Kogekca. ITpunsaroe MHOrmmMu npaso-
BeJaMI AeJeHue cTaTell Ha NPUHIMIIMAAbHbIe ¥ BCIIOMOTaTeAbHbIe CII0-
coOCcTBOBaA0 (POPMUPOBAHNIO OITpeJeAeHHBIX B3rAsS40B Ha cTpyKTypy I'K
— IpeAlio4araloch BEIAEAUTH B KOAEKCe TPYIIILY OCHOBHBIX CTaTeil, Hello-
CPeACTBEHHO BBIpa’KaBIIMX COLMAAbHO-PKOHOMUYECKUEe 3ajadll HOBOTO
IpakAaHCKOTO IIpaBa M, TeM CaMbIM, KOPPeKTMPOBABIIMX COIMaAbHbIe
(yHKIIUM, KOTOPhIe 4OAXKHBI BRIIIOAHATL APYTMe CTaThbll KOJeKca (BHeIll-
He HaIrlOMMHAIOIIMe COOTBEeTCTBYIOIINe HOPMBI CTaporo Oyp>Kya3HOro
npasa). [Ipu stom xputuku I'K PCOCP ykaspiBaan, 4TO B HeM UMeEIOTCS
AUIIDb ABe CTaTbhy, (POPMYyAMPYIOLIME Hauyala COBETCKOTO IPakAaHCKOTO
3aKOHOJATeAbCTBa: O IIPUMEHEeHIM I'PakJaHCKOTO 3aKOHOJATeAbCTBa Ha
IIpakTUKe 1 O HOPMUPOBaHUU ODIIIero rnopsiaxa pemenus criopos’. Cama
CTPYKTypa KoJeKca A0A>KHa Oblia HEIIOCPeACTBeHHO OTpa’kaTh peaabHyIO
CTPYKTYpPy HPOMU3BOACTBEHHBIX OTHOIIEHMII (BCIIOMHMM OllpejeleHue,
aannoe LY. CTyukoii rpa’k4aHCKOMY KOAEKCY, — «IIepeAO>KeHHas B I1a-
parpadsl 5KOHOMIYecKas IOANTIKa»)'’. UToOB cOXpaHUTE Doee TeCHyIO
CBsA3b IIPaBa C 9KOHOMMKOIA, I1peAAaraaoch pacipeaeAanTb HOPMBI KOAeK-
ca IO TpymIlaM, COOTBETCTBYIOIIUM YeThIpeM OCHOBHBIM DJeMeHTaM 00-
IIIeCTBEHHOTO IIPOM3BOACTBA: COOCTBEHHO ITPOM3BOACTBO, OOMEH, pacIipe-
Aezenne u nnorpedaenne. OJgHaKO TeOpeTUYECK! BepHOe, TaKoe AeleHue
HOPM ObL10 HeyAOOHBIM Ha IpaKTHKe 1 Dolee IMpueMAeMbIM 0Ka3aaoCh
AeJeHrie HOPM BCeTro AUIIb Ha ABe TPYIIIBI: «IIPaBOOTHOIIEHNsI TI0 ITOBO-
Ay TIPUCBOEHMs CPeACTB IIPOU3BOACTBA U ITOTpeOAeHNs» U «IIPaBOOTHO-
IIIeHs 110 II0BOAY oOMeHa ToBapos 1 ycayr». CaesyeT OTMeTUTD, UTO 110
(popmaabHO-IOpUAMYECKOMY PU3HAKY DTO AeAeHMe COBIIalalo C IPexK-
HIM JeJeHNeM IIpaBa Ha BeIIlHOe U 00s3aTeAbCTBEHHOe .

Ormeyasoch gaxe, 4TO KOAEKC MMeA ellle OAVH HeAOCTaTOK — B3alM-
HOe AyOAMpoBaHIe OTAeABHBIX HOPM, Pa3MeIleHHBIX B €T0 pa3ANdHbIX pas-
Aelax. YKa3plBaA0Ch Ha HeoIIpaBAaHHOe CTPYKTYpHOe 000co0AeHe YacTu
o0mIuX ycTaHOBAeHM 1 (00 0ObeKTax IIpaBa) OT HOPM, perAaMeHTUPYIOIIIX

® 5. Bepman, Mapxcusm u epaxoarnckuil xodexc, ,Coserckoe mpaso” 1922, 3, s. 16;

A. Aobpos, Cmamuvs nepsas I'paxdarnckozo kodexca, ,IIpaso n sxmsup” 1927, 1, s. 11.

10 ®. Kopunaos, [Tpupoda epaxoarickux npasoomnouweruti Cosemckoii Poccuu, ,ITpaso
ncya” 1925, 1, s. 30.

4. bepman, op. cit., s. 99.
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pasaAndHble BUABI cOOCTBeHHOCTH (CT.cT. 22-24 n ct.c1. 53-57 'K PCDCP),
a Tak>ke Ha OTPBHIB OOIIMX IIPaBIA O CAeAKaX OT KOHKPEeTHBIX HOpM 00si-
3aTeAbCTBEHHOIO IpaBa (B CBA3M C ®TUM OTMeyadach HelIpPaBOMEepPHOCTb
BBedeHns ra. IV B OOmIyio yacte Kogekca); HOPMbI, BKAIOUEHHbIe COCTa-
suteAsMu B OOIIYIO YacTh, OKa3aAMCh BOBCe He YHMBEPCaAbHBIM, KaK 9TO
IIpeAI101araloch, 1 OIpeAeAeHHO TArotean K cgepe oOs3aTeAbCTBEHHOTO
npasa (Hanipumep, ct.cT. 29, 33 I'K PCOCP u ap.). UtoOn1 130aBUTHCA OT
yKa3aHHOTO I1apaaJeAr3Ma, HeKOTOpble IIpaBOBeAbl IpejJaraay BOBCe OT-
Ka3aTbhCsA OT DAeMeHTOB ITaHAeKTHOI cucteMsbl, BocrpuraATon 'K PCPCP,
AUKBUAMPpoBaTh OOIIYIO YacTh KOAeKCa ¥ OTPAaHMIUTLCS TOABKO «HeDO0Ab-
MM BBOAHBIM pa3AeAoM», B KOTOPOM HalllAu Obl MeCTO «HeMHOIe Hal-
6o.2ee BaxKHBIE 1T0A0KeHN:1» 2. KpoMe Toro, Kak oTMedaan 1ccaeA0BaTel,
«eAVHasl OOIIlasl 4acTh BCSIKOTO KOJeKca [...] upeBaTa OIIACHOCTSIMMU BO3-
Bpara K 4icTo pOpMaAbHON A0THKe», a mostoMy B I'K oHa goa>xHa OBITH
CBeeHa K MMHUMYMY (4TO COOTBETCTBOBAAO Obl, IO MHEHMIO CTOPOHHIKOB
DTOI TOUKM 3peHMs, OOIIell TeHASHIINI COBETCKOTO IIpaBa pa3BUBaThC OT
aOCTpaKTHBIX ITO/10>KEHNI K KOHKPETHBIM ITpaBuaam)®.

B xoae amckyccum o myTsax co3gaHus Hanboaee paljioHaAbHOM CTPYK-
Typsl I'K BBLsIBMAACE BIIOAHE OIIpeAeleHHas HeOOXOAMMOCTD B YCUAEHUN
HOBBIX COLIMAABHBIX aKI[€HTOB I'Pa’kAaHCKO-IIPaBOBOIO HOPMMPOBAHI,
4YTO B 3HAUMTEABHON Mepe MOTAO0 OBITb AOCTUTHYTO IIOCPEACTBOM CO-
BepPIIIeHCTBOBAHMs CaMOM TeXHUKM ITIOCTPOEHMs CHUCTeMBI I'pakAaHCKO-
IIPaBOBBIX HOPM, I BBIPaDOTKM HEKOTOPBIX OOLIVX IPUHIIUIIOB, IIPOHN-
3BIBAIOIIUX U CTPYKTYPUPYIOIIUX DTY CUCTEMY.

I'paskaaHCcKmiT KOgeKC cogeprkaa B ceOe psiA MPUHINIIMAABHBIX CTaTell
o0111ero Xxapakrepa, IpUAAIOIINX eMy CTPYKTypHOe eAMHCTBO I ompeje-
A€HHYIO COIIMaAbHYIO OKpacKy. B ®Toi1 cBsA3U mMccaegoBaTean yalie BCero
HaspiBaan cr.cT. 1 u 4 I'K PCOCP, x0Ts1 0OIIenpuHATON OLleHK! 3Hayde-
HISI DTUX CTaTeil 445 BCell CUCTeMBI KoJeKca TaK 1 He ObL10 BeIpaOOTaHo.
HexoTtopsle rmpaBoBeAbl, COIOCTaBAsIA ITIOA0XKEHUs O0eNX cTaTeil, BUAe AN
B HIX TapaHT pellleHs] OCHOBHOM 3aJa4yl KOAeKca — Pa3BUTIS IIPOU3BOA-
CTBeHHBIX c1Aa cTpaHsbl (A. I'onxbapr, A. Baanmknit, B. Cansuiikmii n 4p.).
Apyrue ke — TOABKO CPeACTBO IIpeAOTBpallleHMsl 3A0YIOoTpeOAeHmit
IIpaBOM ¥ YKAOHOB B CTOPOHY YaCTHOXO3SICTBEHHEIX Lieaeit (A. I'yases,
C. Acknasnit, fI. Kanrtoposua u ap.).

Mmnoro criopos BrizbiBada pedakuus cT. 1 I'K PCPCP. Ee pegakinon-
Hble HeJOCTaTK! 3aTPYyAHAAN IIpUMeHeHlMe ®TOV HOPMBI Ha IIpaKTHKe.
IIpesxae Bcero 40CTaTOYHO HeOollpeJeAeHHBIM IIPeACTaBAsSA0Ch BhIpake-

2 C. PaesBny, op. cit., s. 52.
B TT.UM. Cryuxka, op. cit., s. 60.
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HIIe «COIIMaAbHO-XO351/ICTBeHHOe 3HadeHle IPa’kAaHCKIUX IIpaB»; AAs ero
YTOUYHeHMsI BHOCUANCH IIpeAA0KeHNe Bhlpa0oTaTh OoJee cIieljaAbHbIN
KpUTepuil, BKAIOYMB ero B TEKCT 3aKOHa (HeKOTOphle IIpaBoBeAbl IIpeaa-
raau Aaxke pacmmdpoBarh B KogeKce SKOHOMIYecKrie GOpMbI HazHayde-
HIS DTUX IIpaB), O4EePTUB IIpUMeHeHte CT. 1 TOYHBIMU I0PUANIECKIMU
npusHakamMn. B kauecTse aabTepHaTMBHOIO BapMaHTa IIpeAAaralioch BO-
00111e BBIHECTU IToA0>KeHue cT. 1 B TekcT... KoHcrturtyum (B kayecTse «00-
VX IIPUHIMIIOB»), YeMy MoOram Obl criocoOcTBoBaTh Takue ee (cr. 1 I'K
PCOCP) xavecTBa, KaK YHMBEPCAaAbHOCTb U CIIOCOOHOCTb K peaAu3sariumn
II0CPeACTBOM APYTHUX, CBA3aHHBIX C HEIO HOPM.

Ha npaxTuke moao>keHue O COIIMAAbHO-XO3SMICTBEHHOM Ha3HaYeHNN
IIpaB, 110 MHEHMIO JccAejoBaTeaeli, ObLA0 BIIOAHE IPUMEHMMO U B MHBIX
OTpacAsX IpaBa, CMEXXHBIX C I'pa’kAaHCKMMY (Haripumep, B cT.cT. 60-61 3e-
MeABHOTO KoAeKca, B cT. 137 YK PCOCP u ap.)™*. B 91011 CBs3M YKa3bIBaA0Ch
Ha BO3MOXKHOCTD «cOavKeHns mpuHunmos» ['K PCOCP u YK PCOCP.

Jpyrue aBTOpbl, HapPOTUB, CYUTAAU HEOOXOAMMBIM COXPAHMUTDL CT.
1 B cocrase 'K PCOCP, MmoTuBUpYSI 9Ty NOZMLIMIO TeM, 4To B cT.cT. 1 m 4 TK
PCOCP 6p1a1 «BBeAeHBI BHeIIpaBOBble HauaJa U B KauecTBe KpUTepueB AAs
IIpaBOBOTO BO3AEVICTBUS MPUMEHSIOTCS COLMaAbHO-DKOHOMIYECKe BHe-
npaBoBble PakTOpsl». CBsA3aHHAS C DTUM I'MOKOCTh HOPM JaeT CyAbsIM 3Ha-
YUTEeABHBIVI IIPOCTOP AAsl IpaBoTBOpuecTBa. JKecTko ke oIlpeJeAeHHOe
1 (puUKCHpOBaHHOe ITpeJIlNiCaHNe, BhIpa’keHHOe B TOYHOM yKa3aHUI Ha
COLIMaABHO-XO351VICTBEHHOE Ha3HauyeHle KOHKPEeTHBIX ITpaB M MHCTUTYTOB,
HpuBeAO OBI K pa3pbIBy C STUM BHEIIPaBOBBIMU (paKTOpaMU U IIpeXKAeBpe-
MEHHO AMKBMAVPOBAAO OBl «IIPaBOBOM PeAATUBU3M», CBOVCTBEHHBIN, I10
MHEHMIO MHOIUX ITpaBOBeJOB, IIpaBy IepexoHoro repuoga. Caeayert, Ta-
KM 0Opa3oM, MAM OTKa3aTbCsA OT IIPMHIINIIA, BbhIpakeHHOro B cr. 1 I'K
PCOCP, mau mpuiiTul K BEIBOAY, UTO He cAeAyeT co3JaBaThb TaKye PeryAsTUB-
HBle HOPMBI, KOTOpBbIe AaBaAy ObI CTPOTO I0pUANYecKr e KpUTepUN AAs OIIpe-
Ae/AeHIsT COOTBeTCTBIS ITPaB MX COIIMAaAbHO-XO3ICTBEHHOMY Ha3HaYeHUIO.

B mponecce mpumenenms cr. 1 mpexae Bcero cAe40BaAO BBIACHUTD
00BEeKTUBHOE HapOAHOXO3AMCTBEHHOe 3HaueHlMe TeX MAM UHBIX CyObek-
TUBHBIX ITPaB, 3allIMII[aeMBbIX 3aKOHOM, COOTHOCSI VX C OOIIjell 11eAbIO IIpa-
BOBOI IOAUTUKM U BCEM COLIMAABHO-DKOHOMMUYECKOV KOHBIOHKTYPOIL.
ITIpu ®TOM BOBCe He TpeDhOBaA0OCh, UTOOBI Ka’kKAas KOHKpeTHas cAeaKa He-
IIOCPeACTBEHHO CIIOCOOCTBOBAJla Pa3BUTUIO IIPOMU3BOACTBEHHBIX CUA BCe-
IO HapOAHOTO X03:¥icTBa. OHa AMIIb A40AHA COOTBETCTBOBATh OCHOBHBIM
HaIlpaB/AeHISIM TOCYAapCTBEHHON IMTOAUTHKU B BTOI 004acTy, 4TO U 00si-

151, KanTaposuy, [lepsas cmamuvs 2paxoarickozo kodekca, ,I1paso n sxmsun” 1925, 2-3,
s. 10-11.
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3aH OBILA BBIACHUTD CyJ, B Ka’KAOM KOHKpPeTHOM caydae. CxeMaTU4YHO 3Ty
TeHAEHIINIO (BBIABAsIeMYIO B 001aCTy yTOAOBHOTO IIpaBa I10 aHaAOTUH, OT-
meuenHoit [L.V. Ctydykoit) MOKHO oxapaKTepu3oBaTh KaK Ilepexo/ OT Ka-
3yaAbHOIO MOAXOJa B pelleHnu Ael K eAMHOOOpa3HOMY UX pPelleHMIO,
CKOPPeKTMPOBaHHOMY KAaCCOBBIMY KPUTEPUAMU.

Mmenno nostomy I'K PCOCP n goaxeH OblA paccMaTpMBaTLCI Kak
IIOAHBIV ¥ OKOHYaTeAbHBINI HaOOp IpaBuA (TakK KaK TOABKO HPHM TaKOM
ycaosum cT. 1 MOraa urparts poab GpuAbTpa, «OpaKyIomero» Hermpuemae-
MBle ITpaBOMOYNs U cAeaKN). Jaske 3akpell1eHHbIe B 3aKOHe MYIIeCTBeH-
Hble IIpaBa, eCAM Ha IPaKTUKe OHU OCYIIeCTBASIAVChH B IPOTUBOpEUUM
C UX COIMaAbHO-XO35IMICTBEHHBIM Ha3HauYeHMeM, Ha OCHOBaHUU CT. 1 Mor-
AV OBITh @aHHY AV POBaHBbI.

K HesxesaTeABHBIM ITOCAEACTBUSIM MOTAO IIPUBECTU U pacIlVpUTeAb-
Hoe toakosaume ct. 1 'K PCOCP, ocHoBaHHO€e Ha HEAOCTAaTOYHO TOUHOM
pasrpaHM4YeHnM COIMaAbHO-X035CTBEHHOTO Ha3HauYeHMs OIlpeJeAeHHbIX
MMYIIIeCTBeHHBIX IIpaB M MMYIIeCTB: 4100 0CAa0AeHNIO0 POAM 3aKOHOAa-
TeAbCTBA KaK «TeXHNUYECKOIO CpeACTBa peryAMpoBaHMs» AUMDO IOAPLIBY
CTaOMABHOCTY BCETO MMYIIIeCTBEHHOTO 0DopoTa.

«/lexaapaTtusnble» cratbu 'K PCOCP nrpaan saxkHy1o poab KOppeKTu-
Ba, CBA3YIOIIIEroO BCIO CUCTeMY KOJeKca 3BeHa. BeeseHne mx B KOAEKC CBU-
AeTeAbCTBOBaA0 00 oIpeJeA€HHOM COTAacoBaHIM TaKMX IIPaBOTBOPYECKIIX
IIPUHLINIIOB, KaK 3aKOHHOCTh (HOPMAaTUBHOCTB) U 11€1€CO00Pa3HOCTb.

Oanako e1rje 0AMH Ba>KHBII NA€0A0TMUeCKIIT paKTOp OoIlpeAeasid B TexX
YCAOBUSIX BO3MO>KHOCTD CAaMOTO CyIIIeCTBOBAHILS M CTaOMABHOCTY 3aKOHUEeH-
HOJI CHCTeMBI I'Pa’kAaHCKOTIO IIpaBa: 9TO — U3BeCTHas OpMeHTallVsl IIpaBo-
BOII TeOpUM, a I044ac U 3aKOHOAAaTeAs, HA OTHOCUTEABHOCTD V1 BpeMeHHBIN
XapakTep IIpaBa IlepexoAHoro mnepuoga. IIpuHAB 9Ty ycTaHOBKY, HeKO-
TOpble IIpaBOBeAbl paccMaTpMBaAl IIPaBoBYIO (pOpMy BoOOIIIe (1 B OCO-
OeHHOCTHI ee HOpMaTHUBHbBIE D/1E€MEHTBI) KaK CKOpO IIpexosdlllee siBAeHIe,
MeIOIee «OAMHAKOBBIM XapaKTep CO BCEN COIMAAbHO-DKOHOMITIECKON
MOAUTUKOIL..., KOTOpasl BCsl pacCMaTPUBAEeTCsl B aclleKTe HTOTO Iepexoar.
W ecan B Oyp>KyasHOM IIpaBe «IIepexOAHOCTh» OCTaeTCs BHe cpephl IIpaBa
(B MoanTHKe, DKOHOMIKE, HO He B IIPaBOBOII HOPMe), TO B COBETCKOM ITpa-
Be IIepPexO4HOrO Ileproja OHa HeNOCPeACTBeHHO OTpa’keHa B CaMOM 3a-
KOHe, AUIasl ero IIPU3HAKOB aDCOAIOTHOCTY U BEYHOCTU, a HOPMAaTUBHO-
TeXHIYeCK BbIpa’kaeTcsl B TOM, YTO COBETCKOe IIpaBoO BBOANT BHEIIPaBOBYIO
11e1b B caMoe codeprKaHue HOpMbI (HarpuMmep, cT.cT. 1, 4 TK PCOCP; cr.crT.
6, 9-10 YK PCOCP; cr.cT. 4, 254 ITIK PCOCP 1 ap.).

Ecan paccmaTpmBaTh COIIMAABHYIO POAD IIpaBa C ®TOV TOYKU 3PEHI,
TO Ha IepBHIIl I11aH BBIABUIAETCs €ro 3HaueHMe KaK TeXHUKM OpraHM3a-
LI COLIMaAbHBIX OTHOINEHNUI (AVMHAMMUECKUI acliekT) 1 (pOpMBI Opra-
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HU3aLMU DTUX OTHOIIEeHMI (cTaTiyeckunii acrekrt). [Ipuaem npaso 3aech
IIOHMMaeTCs H KaK MAe0A0rMdeckoe A HOpMaTHUBHasl CliCTeMa, He Kak
€AVHCTBO DTUX DA€MEeHTOB C BHEIIPaBOBBIMI IPOEKIINAMY, KaK KOMIIAEKC,
Ha KOTOPBINI «IIpaBO HampaBaeHO». [IpoTmBopedne MeXAy CBOVICTBOM
IIpaBa 3aMbIKaTLCs B ceOe, OBITh CAaMOAOBAECIOIINIM U BKAIOUE€HMEM B IIpa-
BOBYIO CHCT€MY BHEIIPaBOBBIX D/1€MEHTOB paspelllaeTcs IIyTeM «Je3aByl-
poBaHIs IIpaBa», pa3BUTIEM TOYKM 3peHIs Ha IpaBa KakK Ha TeXHUKY.

ITporHo3bI 0 CKOPOM OTMUPAHNUM I'PAKAAHCKOIO IIpaBa He OATBepAM-
ance. I'paxaanckuin kogexke PCOCP, mpunsteiit 1922 r., mpocyiiecTsosal
0oaee copoka AeT. DTO CBUAETEABCTBYeT O TOM, UTO B HOpMaX, Bl pa0OTaH-
HBIX COBETCKIM 3aKOHOJaTeAeM B caMoM Hadade 20-X T040B, cogep>Kaanch
BIIOAHEe OOBeKTMBHBLIE ¥ OCHOBOIIOAaraioIiye IeAn U 3ajadl, OTpakaBs-
I11ie peaAbHble ITIOTPeOHOCTY COLMAANCTYEeCKO SKOHOMUKIA.

Octpsrle Teopernueckue Auckyccun 20-X TOA0B, pa3BOpauMBaBIIIECs
BoKpyT 'K PCOCP, crirpaan onpeaeaeHHYIO HO3UTUBHYIO POAb.

IIpaxTuKa Imoka3asla oImMoOOYHOCTD OIleHOK ['pask 4aHCKOTO KogeKca Kak
BpeMeHHOIo cOOpaHMsI IpaBuA U HOPM, AeMCTBYIOIIUX TOABKO B YCAOBU-
SIX TIEPeXOAHOTO Iepuoda (Korda B HaQpOAHOXO3SIVICTBeHHOM CuCTeMe Ha-
PAAY C COIMAAVICTUYIECKUIMI XO35I/ICTBEHHBIMU D1eMeHTaMI AeVICTBOBaAN
(pakTOpPBI MHOTO COIIMAABHOIO MOpsiAKa). Vcuesau co BpemeHeM 1 CBsI3aH-
Hple C DTOM YCTaHOBKOV HUTMANMCTIYECKHUe IIpeACTaBAeHMs 110 BOIIpOCy
0 auddepenimary 1 KaaccupuKay rpak4aHCKO-IIPaBOBBIX HOPM Ha
0o.ee 1 MeHee Ba>kKHBIE, Ha COOCTBEHHO ITpaBOBbIE U TEXHIUECKIE, O IIpe-
BpallleHIM ITpaBa B TEXHUKY U IIp.
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ABSTRACT

The article studies the process of formation of the main principles of civil law in Soviet
Russia of the 1920s. The principled and declarative provisions that the legislator used
significantly influenced the tendencies that emerged in the civil and economic law that was
created during this period. Socio-political dimension of the legal norms was particularly
clearly manifested in the formation of the so-called “Declarative articles” of the Civil Code.
Much attention was paid to such issues of legal technique, language and methods of law
enforcement that were developed in the 1920s, but significantly influenced the further
development of civil law in Russia.

Key words: law, property, disputes, declaration, power, form of law, regulation, legal
technique

Struktury normatywne i ,,spoteczno-gospodarcze przeznaczenie praw wtasnosci”

STRESZCZENIE

W artykule poddano analizie proces tworzenia si¢ podstaw prawa cywilnego w Ro-
sji Radzieckiej lat dwudziestych ubieglego stulecia. Przepisy gtéwne oraz deklaratywne,
ktére wykorzystat prawodawca, miaty wyrazny wptyw na te tendencje, ktore wytworzyty
si¢ w prawie cywilnym oraz powstajacym w tym czasie prawie gospodarczym. Spoteczno-
-polityczne zabarwienie norm prawnych uwidocznito sie szczegélnie wyraznie w sformu-
fowaniu tzw. artykuléw deklaratywnych Kodeksu cywilnego. Najwigksza uwage poswie-
cono takim zagadnieniom techniki prawniczej oraz jezykowi i sposobom egzekwowania
prawa, ktore opracowano w latach dwudziestych, ale ktére znaczaco wptynely rowniez na
dalszy rozwoj prawa cywilnego w Rosji.

Stowa kluczowe: prawo, ustawa, majatek, spory, deklaracja, wtadza, forma prawa,
regulacje, technika prawnicza
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